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Debate on Amendment 148: Scandalising the judiciary 
 
Moved by Lord Pannick  
 
148: After Clause 22, insert the following new Clause - 
 

"Scandalising the judiciary 
Abolition of offence of scandalising the judiciary 
The offence of scandalising the judiciary under the common law of England 
and Wales and the common law of Northern Ireland is abolished." 

 
Lord Pannick: In the absence of the noble Lord, Lord Lester of Herne Hill, for which 
he has asked me to apologise to the Committee, I move Amendment 148, which 
raises the question of whether it should continue to be a criminal offence to insult the 
judiciary. The amendment is in my name and that of the noble Lord, Lord Lester of 
Herne Hill, the noble and learned Lord, Lord Mackay of Clashfern, and the noble Lord, 
Lord Bew, who I am very pleased to see in his place. 
 
This area of the law has been the object of ridicule since Mr Howard Gray, the editor 
of the Birmingham Daily Argus, was prosecuted in 1900 for an unflattering article 
about Mr Justice Darling's conduct at the Birmingham Assizes. That judgment is the 
foundation of the modern law. The official law reports state, somewhat 
sanctimoniously, that it was not necessary to set out the offending remarks but 
fortunately the Law Times informed its readers of the contents. In his newspaper 
article Mr Gray had described the learned judge as, 
 

"an impudent little man in horsehair, a microcosm of conceit and empty-
headedness". 

 
He added that: 
 

"No newspaper can exist except upon its merits, a condition from which the 
bench, happily for Mr Justice Darling, is exempt". 

 
The editor suggested that the judge, assessed on his merits, would have been, "a 
successful bus conductor". 
 
Mr Gray's invective - one might describe it as 50 shades of Gray - was not 
appreciated by the courts, although his comments are kinder than the view since 
taken by legal historians of Mr Justice Darling's contribution to jurisprudence. Mr 
Gray was prosecuted, made a grovelling apology before the Lord Chief Justice, 
which kept him out of prison, and was fined £100 and ordered to pay costs. 
 
When I was a law student in the 1970s cases such as Mr Gray's from the early years 
of the 20th century were regarded as historical curiosities with little, if any, 
contemporary relevance. In 1984, in the Appellate Committee of this House, Lord 
Diplock described the application of contempt law to statements scandalising the 
judiciary as "virtually obsolescent in England". 
 
This area of our criminal law could, and would, have been left as a legal relic - a 
matter of concern only to historians and students - but it has recently had life 
breathed into it by the Attorney-General of Northern Ireland, Mr John Larkin QC. It is 



because of the recent case that this Committee is being asked to consider whether 
this area of the law should be reformed. 
 
Mr Peter Hain MP, the former Secretary of State for Northern Ireland, published his 
autobiography last year. All authors hope for a wide audience, but not necessarily 
one in the Attorney-General's department, which was where Mr Hain's book received 
most attention. Mr Hain was critical of the way in which a Northern Ireland High Court 
judge, Mr Justice Girvan, now a Lord Justice, had a few years earlier dealt with a 
judicial review application against one of Mr Hain's decisions. Mr Hain had described 
the judge and his conduct as "high-handed and idiosyncratic" and he added that he 
thought the judge "off his rocker". The Attorney-General for Northern Ireland, Mr 
Larkin, brought proceedings alleging that these comments were a contempt of court. 
Mr Larkin withdrew that charge after Mr Hain made clear in a letter, presumably on 
legal advice, that he had not intended to question the motivation or the capabilities of 
the judge. 
 
This bizarre episode has damaged the reputation of the legal system in Northern 
Ireland and resulted in far more publicity for Mr Hain's book than it would otherwise 
have received, or indeed merited. Whatever the merits or lack of - I take no position 
on this - in Mr Hain's critical comments, surely a former Secretary of State, or indeed 
any citizen, should be able to express his views about a judge without being 
threatened with a prison sentence. If the Attorney-General for Northern Ireland is 
going to revive this otherwise moribund branch of the criminal law, Parliament should 
kill it off before it does any further damage. There is simply no justification today for 
maintaining a criminal offence of being rude about the judiciary - scandalising the 
judges or, as the Scots call it, murmuring judges. We do not protect other public 
officials in this way. Judges, like all other public servants, must be open to criticism 
because, in this context as in others, freedom of expression helps to expose error 
and injustice. It promotes debate on issues of public importance. A criminal offence 
of scandalising the judiciary may inhibit others from speaking out on perceived 
judicial errors. 
 
I would be surprised to learn that this view was not shared by the vast majority of 
serving judges. The justification often given for retaining this offence is that we need 
to prevent public confidence in the administration of justice from being undermined. 
The irony is that public confidence in the judiciary is undermined far more by legal 
proceedings that suggest that the judiciary is a delicate flower that will wilt and die 
without protection from criticism than by a hostile book or newspaper comment that 
would otherwise have been ignored. 
 
The other argument often presented in favour of this category of criminal offence is 
that judges cannot answer back. They can and they do. Lord Justice Sedley was the 
most recent judge to sue for libel, winning an apology in the High Court last year after 
bringing proceedings in respect of false statements in the Daily Telegraph abou this 
conduct of a case. 
 
I would also recommend the words of wisdom from Lord Justice Simon Brown, now 
the noble and learned Lord, Lord Brown of Eaton-under-Heywood, in a case in 2000. 
He said: 
 

"A wry smile is, I think, our usual response, and the more extravagant the 
allegations the more ludicrous they sound". 

 
Since the Attorney-General of Northern Ireland has woken up this pitiful legal animal, 
we should take this opportunity to put it finally to sleep. I beg to move. 



 
Lord Bew: My Lords, I rise briefly to speak on Amendment 148 and to express my 
support for the sentiments expressed so eloquently by my noble friend Lord Pannick. 
There is no doubt, as he made clear, that the case for this amendment has been 
dramatised by the events of April and May of this year, when the Attorney-General of 
Northern Ireland raised his intention to bring contempt of court proceedings against 
Mr Peter Hain, former Secretary of State for Northern Ireland, on the publication of 
his memoirs and observations that he made therein on a member of the Northern 
Ireland judiciary and a case of particular importance when he was Secretary of State. 
The reaction of Parliament was quite dramatic, with 120 MPs rallying to Mr Hain's 
defence. In Question Time on 18 April, the right honourable Mr David Blunkett in the 
other place asked the Prime Minister: 
 

"Should not respect for the independence of the judiciary be balanced with 
the rights of individuals to fair comment on that judiciary?". 

 
The Prime Minister replied, expressing sympathy for that sentiment, and said that, 
 

"there are occasions ... when judges make critical remarks about politicians; 
and there are occasions when politicians make critical remarks about judges. 
To me, that is part of life in a modern democracy, and we ought to keep these 
things, as far as possible, out of the courtroom". [Official Report, Commons, 
18/4/12; col. 317.] 

 
In mid-May, following a less than enthusiastic response in the political world to his 
original move, the Attorney-General for Northern Ireland effectively set aside the 
proceedings. There has been a tendency to regard the whole business as an 
explosion of provincial self-regard now thankfully passed, but that is a short-sighted 
way in which to look at what has happened. The Attorney-General made it clear that 
he would not have set aside the proceedings until the receipt of the letter from the 
former Secretary of State for Northern Ireland, Mr Hain. In that letter, Mr Hain 
effectively argued that it had not been his intention in any way to challenge the 
independence and fairness of the judiciary in Northern Ireland. This is an important 
point, because I think it quite likely that the Attorney-General for Northern Ireland had 
in mind the dictum of Lord Russell of Killowen, perhaps the greatest of all the 
Northern Irish judges of the last century. In 1900, as Chief Justice of England, he 
offered a dictum in this sort of case that intention was crucial and that there had to be 
a calculated and clearly deliberate attempt to challenge the independence of the 
judiciary. By his letter, the former Secretary of State for Northern Ireland, Mr Hain, 
put himself on the right side of that dictum by saying that he had no intention in any 
way to challenge the independence of the judiciary in Northern Ireland. 
 
What this reveals is that the Attorney-General and Sir Declan Morgan, the Lord Chief 
Justice, as far as I can understand from the remarks that he made at the time that 
this was a public matter, believe that there was in principle a case in law here, and a 
legal case that could be taken. That is why we have proposed this amendment. If 
there is any possibility that there could be such a case brought, which I think would 
widely be regarded as absurd, we must do what we can to eliminate that possibility. 
 
In this country, we have a long tradition of freedom of speech, from which the 
judiciary is not immune. John Bunyan's The Pilgrim's Progress is a classic example 
in the 17th century of how that tradition has operated. In the view of those of us who 
support the amendment, the common-law offence of scandalising the judiciary is 
obsolete and has an unnecessary chilling effect on free speech. 
 



Lord Borrie: My Lords, some 40 years ago I co-authored a text book entitled The 
Law of Contempt. Some 50 pages were devoted to the subject now before us in this 
Committee of scandalising the court. I should add that the current edition of that book 
is written by a group of somewhat younger lawyers, and since my name appears only 
on the spine of the book I no longer receive any royalties and therefore have no 
interest to declare. However, I admit to a certain nostalgic interest for this curiously 
and rather charmingly worded crime of scandalising the court, which is the subject of 
Amendment 148. It is the opinion of a number of eminent lawyers; in addition to 
those who have spoken, we also have the noble Lord, Lord Lester of Herne Hill, and 
the noble and learned Lord, Lord Mackay, whose 85th birthday it is today. That has 
been recorded already by the Minister. 
 
I accept from the noble Lord, Lord Pannick, that the offence of scandalising the court 
has somewhat dubious and ancient beginnings and that it has largely fallen into 
desuetude, at any rate in this country, although it is quite often used in ex-colonies of 
Britain that have adopted our law. The reason for its doubtful origins is that a Chief 
Justice in the 18th century gave a judgment that there was such an offence as 
scandalising the court but never actually gave that judgment in court. It was recorded 
and given as his view, but that to lawyers is a very dubious precedent. 
 
As for the purpose of the offence, it is said to help to ensure that the authority of the 
courts is not undermined. Furthermore, potentially at least, as both proponents of the 
amendment, who have spoken already, have said, the offence or its existence has a 
chilling effect on freedom of speech and the freedom to criticise judicial decisions. 
However, I have to admit - this was not mentioned by the two previous speakers - 
that the 1974 Phillimore committee said that there was not much evidence that the 
press was unduly inhibited by this aspect of the law. In 1987, the Daily Mirror referred 
to the judges in the Spycatcher case as "fools", alongside an upside-down picture of 
the Members of this House who were sitting in their judicial capacity. No prosecution 
followed. 
 
It is over a century ago that in the case of Gray, to which the noble Lords, Lord 
Pannick and Lord Bew, referred, Lord Russell of Killowen said that, 
 

"any act done or writing published calculated to bring a court or a judge into 
contempt, or to lower his authority, is a contempt of Court". 

 
I need not give the facts about the references to Mr Justice Darling, as they have 
been given by the noble Lord, Lord Pannick. In addition to the points that were made, 
one phrase used by the journalist there was that Mr Justice Darling was, 
 

"a microcosm of conceit and empty-headedness". 
 
Lord Justice Sedley, a current judge of the Court of Appeal, to whom the noble Lord, 
Lord Pannick, referred, wrote recently that the reference to Mr Justice Darling were 
among the, 
 

"finest passages of invective in the annals of British journalism" -  
 
not a bad record, I suppose. I think I am right in saying that there has been no 
successful prosecution for this offence since 1931. That surely gives a great deal of 
emphasis to the point made by the noble Lords, Lord Pannick and Lord Bew, that this 
offence is out of date. There would be hardly any loss, and not much gain either in 
practical terms, if the crime were abolished. 
 



However, I say to the noble Lord, Lord Pannick, whose speeches in this House I 
have admired over a long period, that I am rather surprised that he does not want 
pre-legislative scrutiny, which he is usually very fond of, and it seems a little odd that 
he does not want to refer this matter to the Law Commission, of which he speaks so 
highly; it is usually the first thing that comes to his mind when he is thinking of serious 
changes in the law. In this case he wants instant change, using the device of an 
amendment to a government Bill to get rid of this crime, which he has had marked up 
on his wall in chambers as something that ought to be got rid of. 
 
Sad though I am that this crime may disappear, I cannot argue against the 
substantive arguments that have been raised. I shall be surprised if the Government 
can produce any against, and although I have teased the noble Lord, Lord Pannick, 
somewhat, he has made out a substantial case and I hope that the Government will 
react positively. 
 
Lord Goldsmith: My Lords, the Minister may have something to say in support of 
this offence and I look forward to hearing it. Subject to that, the case made by the 
noble Lords, Lord Pannick and Lord Bew, is unanswerable. 
 
However, I wish to make one or two comments about it. I know all the individuals who 
were referred to in the almost prosecution by the Attorney-General of Northern 
Ireland, Mr John Larkin, including the would-be defendant. I am sure that the decision 
to proceed was taken in good faith - they are all people of good faith - but it is the first 
time that I recall the potential use of that offence. I was the Attorney-General for 
Northern Ireland for six years and I was never asked to, nor did I, consider that 
offence in Northern Ireland - or, indeed, in England and Wales, of which I was also 
Attorney-General. There does not seem to be any need for the offence and I never 
saw any need for it at the time. It will be also interesting to know whether the Minister 
has anything particular to say in relation to Northern Ireland and to what the noble 
Lord, Lord Bew, had to say. I see also sitting in his place today a former Lord Chief 
Justice of Northern Ireland. 
 
In supporting the noble Lord, Lord Pannick, and subject to what the Minister has to 
say, I wish to draw attention to one point and to sound a note of caution. The noble 
Lord, in the course of his observations, asked why we should protect judges as we 
do not protect other public officials. However, I am concerned about allowing too 
much freedom in relation to attacks on judges. I do not mean that we should protect 
them through the criminal law - that is not appropriate - but I believe that a degree of 
self-restraint is important in retaining public confidence. Indeed, it is not members of 
the public or even former politicians who often pose the greatest risk. From time to 
time when I was in office I had to have conversations, as did other legal officers, with 
members of our own Government about their observations on cases they had lost; 
they rarely made them about cases that they had won. 
 
Expressing that reservation, and making it clear that I do not believe that the criminal 
law is necessary to protect judges in those circumstances, I hope that if the 
amendment is agreed it will not be taken as invitation to a free-for-all in relation to 
criticism of judges - there is a proper place for that. However, there is a need for self-
restraint so that the independence of the judiciary is maintained; so that judges do 
not have to be involved in slanging matches when responding to accusations made 
against them; and so that confidence in the judicial system is maintained. 
 
Lord Carswell: My Lords, as your Lordships are aware, I was for some 20 years a 
judge in Northern Ireland. In that capacity, I had the function on many occasions of 
conducting criminal trials without a jury of very serious terrorist offences. It was a 



very responsible and difficult job and, in that capacity, I was scandalised more than 
once. I do not know whether that is a declaration of interest, but it certainly explains 
what I am about to say to your Lordships. 
 
I did not consider for a moment instigating a prosecution or suggesting to the 
Attorney-General - who was not the noble and learned Lord, Lord Goldsmith, but a 
predecessor - that a prosecution should be bought. There were deeply scandalous 
assertions in a certain newspaper that I had come to the conclusions I had reached 
in criminal trials on the instructions of the Government, more or less, without saying it, 
as their cat's paw. I was deeply offended and I deeply resented it. I was scandalised, 
but not for one moment would I have considered asking the Attorney-General 
whether he would consider bringing contempt proceedings - or, rather, a scandalising 
prosecution. 
 
My reason is very simple: judges have to be able to take these things. There may be 
a point beyond which they should not have to lie down and put up with the slings and 
arrows, but there are other ways of dealing with it than this offence. That is the 
reason it has fallen into desuetude: it is not necessary in modern conditions; not 
necessary for a sophisticated society; and not necessary for judges who have to 
have the hardihood to put up with comments which sometimes may be unfair, badly 
based and just plain vulgar rudeness. However, that is part of what they have to do: 
they have to shrug their shoulders and get on with it. It is for that reason that, 
although I was very cross at the time about it, I certainly did not invoke the criminal 
law. I support the amendment. 
 
Lord Beecham: We are addressing these issues in wonderfully archaic language. 
The "scandalisation" of judges; the "murmuring" of judges in Scotland, which put me 
in mind of the murmuration of starlings - it is, apparently, the collective noun for 
starlings - and here we are in this High Court of Parliament considering this arcane 
offence. 
 
Like the noble and learned Lord, Lord Goldsmith, I deprecate the tendency of 
politicians of all political colours and Ministers of different Governments publicly to 
criticise judges when decisions have gone against them. I also deprecate the 
tendency of the tabloid press in particular to denounce the judiciary for perceived 
leniency, or whatever it might be, from time to time. However, as other Members of 
the Committee have made clear, that does not justify applying a criminal offence and 
criminal sanctions to those who are critical, rightly or wrongly, of what the judiciary 
has done. 
 
Scandalising the judiciary has not always been the province of politicians or the 
media. One of the most frequent scandalisers of the judiciary was that eminent 
Conservative lawyer and Lord Chancellor, Lord Birkenhead, known as FE Smith. He 
frequently clashed with judges, but on one occasion that the judge, in an irritated 
spasm, inquired, "Mr Smith, what do you think I am here for?", to which he replied, 
"My Lord, it is not for me to question the inscrutable workings of providence". That 
came as near as anything to scandalising that particular judge. I do not think it was 
Mr Justice Darling, whose reputation has been adequately canvassed tonight. 
 
We certainly support this amendment. It is clearly timely to dispose of the revival of a 
procedure that is quite antiquated and unnecessary. I hope that the Government will 
accept the amendment. 
 
The Minister of State, Ministry of Justice (Lord McNally): My Lords, every so 
often this House produces a little nugget of a debate that is extremely important and 



that will bear further reading and study. I am grateful to all noble Lords for their 
contributions, and to the noble Lord, Lord Beecham, for his murmuring of starlings. 
 
Lord Beecham: Murmuration of starlings. 
 
Lord McNally: Murmuration. We learn something new every day in this House. I also 
thank him for another good FE Smith story. 
 
The noble Lord, Lord Pannick, introduced the amendment with his usual eloquence 
and well-structured argument, marred only by a terrible joke about Fifty Shades of 
Grey, but at least yet another book was plugged in this debate. We have all been 
rushing to eBay to get the remaining copies of Borrie on defamation, which will be 
worth getting; and of course Peter Hain's memoirs, as has been rightly pointed out, 
have been given far greater coverage than I recall their getting when they were 
published. 
 
Nevertheless, what has been discussed is extremely important. I very much welcome 
the contribution of the noble and learned Lord, Lord Carswell. As a judge in Northern 
Ireland, he and his fellow judges were so important in upholding the rule of law in the 
most difficult of circumstances, and in so doing he not only has our admiration but we 
are all in his debt for his courage and consistency. For him to say that he thought that 
the law was not necessary weighs heavily in making any judgment. I also share the 
views of the noble and learned Lord, Lord Goldsmith, and the noble Lord, Lord 
Beecham, about getting the balance right between politicians and judges. 
 
I understand what the Prime Minister meant when he spoke in the other place about 
there always being a little bit of rough and tumble between the two in the modern age. 
I think I have said at the Dispatch Box that a little bit of dynamic tension between 
politicians and the judiciary in a democracy does not go amiss. The warning from the 
noble and learned Lord, Lord Goldsmith, is correct, and he will not be surprised to 
know that the present Lord Chancellor - I cannot speak for the present Attorney-
General or the Solicitor-General - has not been slow to remind exasperated Ministers 
that it does not help to start opining on this. The balance of contributions was right 
that it will happen occasionally, but if it became too much of a free-for-all it would 
genuinely undermine public confidence in the judiciary and in the workings of our 
legal system. The warnings are well made. 
 
As the noble Lord, Lord Pannick, explained, the amendment would abolish in 
England, Wales and Northern Ireland the common law offence of scandalising the 
judiciary, also known as scandalising the court or scandalising the judge. 
Scandalising the court falls within the law of contempt of court and makes it an 
offence to engage in conduct that is calculated to bring a court or a judge into 
contempt or to lower his or her authority. Unlike other contempt offences, this applies 
to abuse or attacks outside the court and attacks unrelated to a particular case. 
 
The justification for the offence is that it is said that it protects the public from the 
damage that might be done if the court's authority is undermined or impaired, and if it 
is needed to protect the administration of justice. The law on contempt of court was 
considered in the 1970s, as the noble Lord, Lord Borrie, reminded us, by the 
Phillimore committee and the Law Commission, both concluding that an offence was 
still needed, although it should be narrower. The noble Lord, Lord Borrie, may be 
interested to know, as indeed will the noble Lord, Lord Pannick, that the Law 
Commission is once again reviewing the law on contempt of court and expects to 
report in 2014. 
 



The offence of scandalising the court is within the scope of that review, but I accept 
that many noble Lords who have spoken in this debate are keen to address more 
quickly the concerns raised by the Peter Hain case. I agree with the noble Lord, Lord 
Bew, that the fact that the Northern Ireland Attorney-General dropped the case only 
after clarification and the promise that in future editions of the book there would be a 
footnote explaining the clarification suggests that the law is alive and kicking rather 
than dead. I know that there are concerns that this offence unduly restricts freedom 
of speech and that there may be a case for reform, or indeed straightforward 
abolition. 
 
This offence is no doubt archaic, and some regard it as obsolete, as has been said 
this evening. It is rarely used. The noble Lord, Lord Borrie, is right that the last case 
was in 1931. However, before moving to the reform or the abolition of the offence, it 
is only right that we consider whether such a step could result in a gap in the law or 
have unwanted side effects. That said, I accept that any gap in the law is unlikely to 
be significant. The abuse of a judge in court is covered by contempt of court 
generally. Other serious interferences, such as corruption, threat or defamation, are 
covered by other criminal offences or civil remedies. 
 
We also need to consult the Northern Ireland Administration, given that the criminal 
law is now a devolved matter. We might also wish to discuss with Scotland whether 
its similar common law offence might usefully be abolished at the same time. As your 
Lordships will be aware, we should not legislate in the Westminster Parliament on a 
devolved matter without the consent of the relevant devolved legislatures. I recognise 
the concerns raised by noble Lords about this offence and the desire to act quickly to 
abolish it. The Government are sympathetic, but we would like to consider the issue 
further and consult others, particularly the judiciary and the devolved Administrations, 
before taking a final view. To allow time for such consultation, I ask the noble Lord to 
withdraw his amendment at this stage on the understanding that we can come back 
to this matter on Report. 
 
Lord Pannick: I am grateful for the Minister's positive response to this debate. I 
share the views of the noble and learned Lord, Lord Goldsmith, that self-restraint in 
criticising the judiciary is to be encouraged. Much of the criticism of the judiciary that 
we hear is ill-founded and unsubstantiated. This amendment is certainly not intended 
to encourage criticism, and certainly not unfounded criticism; its only point is that the 
criminal law is not the appropriate means of protecting the judiciary's reputation. As 
the noble and learned Lord, Lord Carswell, recognised in his superb work as Lord 
Chief Justice of Northern Ireland and told the Committee today, confidence in the 
judiciary is not simply promoted by criminal proceedings. As the Minister said, it is 
significant that the noble and learned Lords, Lord Carswell and Lord Goldsmith, with 
their experience, have spoken in favour of this amendment, to which the noble and 
learned Lord, Lord Mackay of Clashfern, added his name. 
 
The noble Lord, Lord Borrie, pointed out that the continuing existence of the offence 
of scandalising the judiciary does not inhibit the press much. There are two 
responses to that. First, it is not much of a recommendation for maintaining this area 
of criminal law if it has no effect, with no successful prosecution since 1932. 
Secondly, and more importantly, the recent conduct of the Attorney-General of 
Northern Ireland unfortunately may well have an inhibiting effect on others who are 
considering making critical comments about the judiciary. The noble Lord, Lord 
Borrie, teased me about wanting instant change. It is of course 112 years since the 
prosecution of Mr Gray, and if no one can present an argument for retaining this 
offence, I do not see why it is necessary to wait for a Law Commission report in years 
to come. 



 
The Minister accepted that there is unlikely to be a gap in the law. I entirely accept 
that on a matter of this sort, before bringing forward any amendment of their own, it is 
right and proper that the Government would want to consult the judiciary and the 
devolved Administrations in Scotland and Northern Ireland. By Report, I very much 
hope that the Government will have formed a view in the light of such consultation. 
For the time being, with grateful thanks to the Minister, I beg leave to withdraw this 
amendment. 
 
Amendment 148 withdrawn. 
  
 


