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May it please the Court,  

 The Plaintiff’s submissions are divided into 8 parts as follows:  

PART I:  In the context of the Court’s duty to give 

a generous interpretation to the 

“Fundamental Liberties” provisions of 

the Constitution, the Defendant’s 

narrow construction of the powers of the 

Court to review unconstitutional 

legislation is misconceived. 

 

PART II: Even applying the presumption of 

Constitutionality, the Plaintiffs have 

adduced sufficient evidence of 

arbitrariness, absurdity and 

unreasonableness to displace the 

presumption of Constitutionality. 

 

PART III: The Defendant’s argument that the 

Offending Provision upholds 

heterosexual norms and that it 

represents a complex balancing of 

interests is sweeping, incorrect and 
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logically unsound. 

 

PART IV: The Defendant inaccurately asserts a 

policy of non-enforcement of the 

Offending Provision at variance with 

findings of the Court of Appeal in Tan 

Eng Hong, further illustrating the 

arbitrariness and absurdity of the 

Offending Provision. 

 

PART V: The arbitrariness of the provision is 

manifest in the non-inclusion of female 

on female homosexual acts and the 

illogicality of the Defendant’s 

justification of such exclusion. 

 

PART VI: The Defendant’s attempt to import non-

existent legislative objectives to justify 

the Offending Provision is incorrect and 

dangerous. In any case, the proposition 

of law the Defendant attempts to rely on 

supports the Plaintiffs’ contention that 

the Offending Provision would fail even 

the most deferential level of 

constitutional review. 

 

PART VII: Majoritarian concerns cannot trump 
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PART VIII: Conclusion. 
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PART I:  

In the context of the Court’s duty to give a generous 

interpretation to the “Fundamental Liberties” provisions of the 

Constitution, the Defendant’s narrow construction of the powers 

of the Court to review unconstitutional legislation is misconceived  

 

1.  This section is responsive to paragraphs 10 – 25 of the 

Defendant’s written submissions specifically, and the entirety 

of the Defendant’s written submissions in general.  

 

 

2.  The Defendant’s emphasis on the presumption of 

constitutionality without any discussion of the powers and 

duty of the Court as the arbiters of the Constitution places the 

proverbial cart before the horse. 

 

 

3.  The correct starting point is the Court’s power and duty to 

ensure that the provisions of the Constitution are observed. 

The Court has a duty to declare invalid any exercise of power, 

Legislative and Executive, which exceeds the limits of the 

power conferred by the Constitution, or which contravenes 

any prohibition which the Constitution provides.  

[Nguyen Tuong Van v Public Prosecutor [2004] SGCA 47 at 

[58], citing Chan Hiang Leng Colin v PP [1994] 3 SLR(R) 

209 at [50].] 

 

 

 

 

 

 

PBOA at Tab 10 
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4. p The Supremacy clause in Article 4 of the Constitution coupled 

with the entrenchment provisions of Article 5 “guarantees 

and secures the prevalence of a person’s fundamental 

liberties over legislative and executive action which 

contravenes those rights. It is the duty of the Court to uphold 

and preserve those rights, and to impugn any Act of 

Parliament or any course of executive action which injures, 

detracts from or infringes those rights”. 

[Nguyen Tuong Van v Public Prosecutor [2004] SGCA 47 at 

[58], citing Taw Cheng Kong v PP [1998]1 SLR(R) 78 at [14] 

(overruled by the Court of Appeal on the facts but statements 

of principle unchallenged).] 

 

 

 

 

 

 

 

 

 

 

PBOA at Tab 10 

PBOA at Tab 12 

5.  The Court, according to a binding Privy Council decision, is 

to interpret the rights enumerated in Part IV of the 

Constitution titled “Fundamental Liberties” generously, 

“avoiding what has been called 'the austerity of tabulated 

legalism', suitable to give to individuals the full measure of 

the [fundamental liberties] referred to”. “The way to interpret 

a Constitution on the Westminster model is to treat it not as if 

it were an Act of Parliament but "as sui generis, calling for 

principles of interpretation of its own, suitable to its character 
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... without necessary acceptance of all the presumptions that 

are relevant to legislation of private law". 

[Ong Ah Chuan and another v Public Prosecutor [1979-

1980] SLR(R) 710; [1980] SGPC 6 (“Ong Ah Chuan”) at 

[23].] 

 

 

 

PBOA at Tab 9 

6.  In this regard, the supine deference to legislative intent the 

Defendant urges this Court to adopt is, respectfully, 

misconceived. 

 

 

7.  The Defendant’s reliance on Lee Hsien Loong v Review 

Publishing Co Ltd and another and another suit [2007] 2 

SLR(R) 453 (“Review Publishing”) is misplaced. 

 

DBOA at Tab 10 

8.  Review Publishing did not involve an adjudication of 

constitutional rights. The issue the Court was asked to 

adjudicate in Review Publishing was the validity of service 

out of jurisdiction in Hong Kong, and the applicability of a 

treaty entered into by Singapore and the People’s Republic of 

China. No constitutional rights were implicated. 

 

DBOA at Tab 10 

9.  Further, the dicta of Sundaresh Menon JC (as he then was) in 

relation to the separation of powers was clearly directed at the 
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Executive’s exercise of its powers in matters of “high policy” 

in the areas of “making treaties, making war, dissolving 

parliament, mobilising the Armed Forces”.  

[Review Publishing at [91], citing R v Foreign Secretary of 

State for Foreign and Commonwealth Affairs, ex parte Everett 

[1989] 1 QB 811.] 

 

 

 

 

 

DBOA at Tab 10 

10.  It would be dangerous for the Court to adopt the level of 

deference to the legislature urged upon it by the Defendant in 

the adjudication of constitutional rights, which by the 

Defendant’s own admission should be the equivalent of the 

Court’s deference to the Executive in matters of high policy. 

This would be a clear abrogation of the Court’s constitutional 

obligations as set out in paragraphs [3] – [5] above, and would 

undermine the very concept of the Supremacy of the 

Constitution. 

 

 

11.  The Defendant’s citation of Ramalingam Ravinthran v 

Attorney-General [2012] SGCA 2 (“Ramalingam”) similarly 

glosses over the over-arching context of the duty of the Court 

to uphold fundamental liberties and its powers to review any 

exercise of discretion. At [41]: 

“It is important to note that in Sim Min Teck, this 

DBOA at Tab 12 
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court did not decide that the Prosecution could never 

contravene Art 12(1) in exercising its prosecutorial 

discretion in a particular case. On the contrary, it 

recognised, by quoting from 56 of Teh Cheng Poh, 

that there could be such a contravention. In contrast, 

this court went further in Thiruselvam (as stated 

above at [36]) and, in so doing, almost appeared to 

have held that no exercise of the prosecutorial 

discretion could possibly breach Art 12(1) because of 

the width of that discretion. In our view, this is not the 

law (as the court of 3 Judges stated in Phyllis Tan 

([14] supra) at [149] (reproduced at [17] above)). If 

it were the law, the prosecutorial discretion would 

override the fundamental liberties conferred by Pt IV 

of the Constitution. This outcome is not acceptable 

because an exercise of an executive decision-making 

power, even one with a constitutional status, cannot 

be allowed to override a fundamental liberty 

enshrined in the Constitution.”  

(emphasis added). 

 

12.  The courts have reviewed the exercise of Executive and 

Legislative powers even in areas traditionally considered the 
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purview of the other two branches of government: 

 

(1) In Jeyaretnam Kenneth Andrew v Attorney-

General [2012] SGHC 210, the High Court 

considered the Monetary Authority of 

Singapore’s (MAS) extension of a loan to the 

International Monetary Fund (IMF). It was 

common ground between the parties that the 

subject matter of the proceedings was 

susceptible to judicial review;  

[Jeyaretnam Kenneth Andrew v Attorney-   

General [2012] SGHC 210] 

 

(2) In Yong Vui Kong v AG [2011] 2 SLR 1189, 

the Court of Appeal held that even the 

traditionally high prerogative power of 

clemency was subject to judicial review  

[Yong Vui Kong v AG [2011] 2 SLR 1189 at 

[78] – [80]]; 

 

(3) In Vellama d/o Marie Muthu v Attorney-

General [2012] SGHC 155, the High Court 

considered the issue of the scope of the Prime 

 

 

 

 

 

PSBOA at Tab 1 

 

 

 

 

 

 

 

 

 

 

 

 

PSBOA at Tab 2 

 

 

 

 

 

 

 

PSBOA at Tab 3 
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Minister’s discretion to call a by-election.  

[Vellama d/o Marie Muthu v Attorney General 

[2012] SGHC 155] 

 

13.  It is submitted that the Court should not shy away from 

reviewing the Constitutionality of the Offending Provision. 

 

 

PART II:  

Even applying the presumption of Constitutionality, the Plaintiffs 

have adduced sufficient evidence of arbitrariness, absurdity and 

unreasonableness to displace the presumption of 

Constitutionality 

 

 

14.  This section is responsive to paragraphs 22 – 25 of the 

Defendant’s written submissions. 

 

 

15.  In baldly asserting that the Plaintiffs have not provided 

evidence to displace the presumption of constitutionality of 

the Offending Provision, the Defendant ignores the findings of 

fact made by the Court of Appeal in Tan Eng Hong at [184]: 

 

“184. Without going into the merits of the Application, 

we want to acknowledge that in so far as s 377A in its 

current form extends to private consensual sexual 

 

 

 

 

 

PBOA at Tab 3 
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conduct between adult males, this provision affects the 

lives of a not insignificant portion of our community in 

a very real and intimate way. Such persons might 

plausibly assert that the continued existence of s 377A 

in our statute books causes them to be unapprehended 

felons in the privacy of their homes. The 

constitutionality or otherwise of s 377A is thus of real 

public interest. We also note that s 377A has other 

effects beyond criminal sanctions. One unwanted 

effect of s 377A is that it may also make criminals out 

of victims. We will list three illustrations to highlight 

this point. First, a man who suffers domestic abuse at 

the hands of his male partner may be reluctant to 

report it to the police as police investigations may 

reveal that he (ie, the victim of domestic abuse) is 

guilty of an offence under s 377A. Second, if a man 

who has been sexually assaulted by another man 

reports this to the police, he may lay himself open to a 

s 377A charge as s 377A is silent on consent. While a 

charge in such a scenario may be unlikely, the fear of 

being charged may be sufficient to deter some victims 

from coming forward. Third, lest it is thought that 

these scenarios are fanciful, we refer to a reported 
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incident where a man who was robbed after having 

sex with another man reported the theft to the police 

and received a warning under s 377A (see “This 

teacher was caught having sex in public, police tells 

school”, The New Paper (21 February 2005)).” 

 

16.  Additionally, the Plaintiffs have adduced expert evidence by a 

renowned medical professional Professor Dr Roy Chan to 

highlight how the Offending Provision makes the entire 

gay/bisexual male community more vulnerable to HIV/AIDS 

transmission because of inferior outreach efforts that are 

hindered by the Offending Provision. The Plaintiffs have also 

adduced expert evidence by a counsellor of homosexual men, 

Mr Bryan Choong, who has attested to the psychological 

effects of systematic social stigma engendered by the 

Offending Provision. [See [131] of the Plaintiffs’ Written 

Submissions]. 

 

 

 

 

 

 

 

 

PWS at paragraph 

131; 1
st
 Affidavit of 

Choong Chee Hong 

filed on 7 Feb 2013 

17.  It is further submitted that in light of the actual instances of 

discrimination highlighted above, the Defendant’s analogy to 

“moral” legislation such as The Massage Establishments Act 

(Tabs 15 and 16 of the Defendant’s Bundle of Authorities) 

falls wide off the mark. 

 
 
 
 
 
 
DBOA at Tabs 15 

and 16 
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18. P The fact that there are cobwebs of moralistic legislation in the 

statute books does not justify the retention of moralistic 

legislation that is discriminatory. 

19.  The issue to be decided in the present proceedings involves 

the protection of fundamental liberties. It is both irrelevant 

and callous for the Defendant to liken the discrimination faced 

by a not insignificant section of Singapore society to the 

situation faced by prostitutes masquerading as masseuses. 

 

PART III: 

The Defendant’s argument that the Offending Provision upholds 

heterosexual norms and that it represents a complex balancing of 

interests is sweeping, incorrect and logically unsound 

 

 

20.  The Defendant baldly asserts from [43] to [45] that 

criminalisation bolsters and supports family values. However, 

the Defendant has not provided any proof that there is an 

actual link between homosexual acts and family values. 

 

DWS at paras 43 to 

45 

21.  The Defendant makes the sweeping and unsubstantiated claim 

that “the removal of the Offending Provision may have deep 

consequences for the whole of a legal system governing 

“familiar [sic] and personal relationships and the traditional 
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conception of the family””. 

 

22.  Ignoring the fact that the above statement is completely 

unsubstantiated by any evidence or information, it is also 

wholly irrelevant to the current application. The present 

application only concerns the striking down of a provision that 

criminalises consensual homosexual acts and has nothing to 

do with laws on familial and personal relationships which 

might implicate any conception of the family. 

 

 

23.  There is absolutely no link between striking down an archaic 

law criminalising consensual homosexual behaviour and 

changing the conception of the family unit. Proactively 

introducing any legislation in the latter regard would fall to 

Parliament, not the judiciary. 

 

 

24.  The Defendant further argues that the ultimate question to be 

decided is a political question involving competing interests 

which Parliament has, in its wisdom, chosen to balance in 

favour of retaining the Offending Provision. This is, like the 

argument above, fatally flawed. 

 

 

25.  There is no way that the Offending Provision can be white-  
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washed as “a balance” between competing interests. The lives 

of the people who hold negative attitudes are not curtailed 

whether or not the Offending Provision exists – they are free 

to hold negative views about homosexuals. However, the 

existence of the Offending Provision affects the lives of 

gay/bisexual men as amply demonstrated in the Plaintiffs’ 

submissions. 

 

PART IV: 

The Defendant inaccurately asserts a policy of non-enforcement 

of the Offending Provision at variance with findings of the Court 

of Appeal in Tan Eng Hong, further illustrating the arbitrariness 

and absurdity of the Offending Provision 

 

 

26.  This section is responsive to paragraphs 45 – 49 of the 

Defendant’s submissions. 

 

Arrest & Stern Warnings 

 

27.  To start with, the Plaintiffs will correct an inaccuracy in the 

Defendant's submissions in para 47. 

 

 

28.  Whilst para 45 correctly asserts: "[m] any Members of 

Parliament emphasized a conciliatory approach based on a 

general policy of non-proactive enforcement", the following 

 



17 
 

submission in para 47: "s 377A is not proactively enforced..." 

is clearly inaccurate. 

 

29.  One uncontroverted finding of the Court of Appeal in Tan 

Eng Hong at [173] – [183], is that: “there is a real and 

credible threat of prosecution under s 377A.” In fact, in Tan 

Eng Hong’s case, a prosecution was in fact brought against 

the Defendant. The Plaintiffs have also, at [87] of the 

Plaintiff’s Written Submissions (Speech by MP Hri Kumar, 

Parliamentary Debates Singapore: Official Report, vol 83 at 

column 2175 (22 October 2007)), pointed out actual instances 

in which the Offending Provision has been enforced. 

 

PBOA at Tab 3 

 

 

 

 

 

PBOA at Tab 7 

30.  The Court of Appeal in Tan Eng Hong at [183] states:  

"We find the fact that stern warnings have been issued 

under s 377A for private consensual acts between 

adult males suggests that there is not just a mere 

spectre of prosecutions under that provision." 

 

PBOA at Tab 3 

 

31.  And, more significantly, at [174], the Court of Appeal 

pronounced:  

"We note that Mr Abdullah, however, has not refuted 

Mr Ravi's statement that there have been cases of 

PBOA at Tab 3 
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arrests resulting in stern warnings under s 377A for 

consensual sexual acts conducted in private ..." 

 

32.  And so, the Defendant's submission in para 47: “s 377A is not 

proactively enforced...” is plainly inaccurate. 

 

Symbolism = Arbitrariness 

 

33.  More importantly, the following submission of the Defendant 

- at para 47 - is disingenuous when it asserts:  

"We should add that the fact that s 377A is not 

proactively enforced does not mean that its basis in 

public morality is eroded. A prohibition protecting or 

reflecting morality can operate at a symbolic level, 

expressing society's abhorrence of a particular kind of 

behaviour, without needing to be operationally 

enforced." 

 

 

34.  The Plaintiffs submit that – of course - the declared 

government policy of non-proactive enforcement seriously 

undermines the Defendant's contention that the differentia 

underlying the Offending Provision bears a rational relation to 

the object sought by the Offending Provision in the area of 

public morality. 
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35.  Even if the Defendant’s assertions of non-enforcement of the 

Offending Provision is taken at face value (which, the 

Plaintiffs have shown, is incorrect), it is submitted that it is 

absurd, arbitrary and unreasonable for Parliament to pass – 

or, retain a law – for a symbolic purpose – in the hope of 

“protecting or reflecting morality” sans proactive 

enforcement. 

 

 

36.  Such misconceived legislative action gives rise to the sort of 

difficulties pointed out by the Court of Appeal in Tan Eng 

Hong as becomes clear from the judicial pronouncements 

below. 

 

 

PBOA at Tab 3 

37.  First, at [180]: “...  'no proactive enforcement' is, in our view, 

of a totally different complexion from 'no enforcement'. No 

Minister has gone so far as to state that there will be no 

enforcement of s 377A.” 

 

PBOA at Tab 3 at 

para 180 

38.  Second, the declared government policy of non-proactive 

enforcement is non-binding on Parliament. 

At [182]:  

" ... there is nothing to suggest that the policy of the 

 

 

PBOA at Tab 3 at 

para 182 



20 
 

Government on s 377A will not be subject to change. 

Just as the AG cannot fetter his discretion on policy 

matters, the Executive cannot fetter its discretion on 

the same. Ministerial statements in Parliament on 

policy matters do not invariably bind a future or even 

the same government. The Executive's discretion to 

determine policy remains unfettered and it has the 

right to change its policy with regard to the 

enforcement of s 377A. Therefore, as long s 377A 

remains in the statute books, the threat of prosecution 

under this section persists, [and, tellingly] as the facts 

of this case amply illustrate." 

 

39.  Third, the declared government policy of non-proactive 

enforcement is non-binding on the AG. 

At [181]:  

"An even more fundamental point ought to be raised. 

As acknowledged by Mr Abdullah, ministerial 

statements do not have the force of law and do not 

bind the AG, who exercises his prosecutorial 

discretion independently. While we are confident that 

the AG will consider general government policy in 

exercising his discretion, this cannot be a fetter on his 

 

 

PBOA at Tab 3 at 

para 181 
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exercise of that discretion. Before this court, it was 

made abundantly clear that no binding assurance 

could be given that no future prosecutions would 

ever be brought under s 377A. " 

 

40.  Fourth, the declared government policy of non-proactive 

enforcement places the Plaintiffs in an invidious situation. 

The following judicial pronouncements of the Court of 

Appeal in Tan Eng Hong  are instructive :   

At [126] :  

"It is uncontroverted that s 377A is a law 

which specifically targets sexually-active male 

homosexuals. The plain language of s 377A 

excludes both male-female acts and female-

female acts.” 

 

At [175] :  

"Individuals who act in ways that may render 

them liable under unconstitutional laws ought 

not be placed in the unenviable position of 

waiting for an unconstitutional sword of 

Damocles to fall upon their fundamental 

rights." 

 

 

 

 

PBOA at Tab 3 at 

para 126 

 

 

 

 

 

 

PBOA at Tab 3 at 

para 175 
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At [184]:  

"the continued existence of s 377A in our 

statute books causes them (the Plaintiffs) to be 

unapprehended felons in the privacy of their 

homes." 

 

PBOA at Tab 3 at 

para 184 

41.  And so, the declared government policy of non-proactive 

enforcement fortifies the observation of the Court of Appeal 

in Tan Eng Hong at [125] :  

"there was no obvious social objective that could be 

furthered by criminalizing male but not female 

homosexual intercourse...” 

 

 

 

 

PBOA at Tab 3 at 

para125 

42.  Against the backdrop of judicial pronouncements in Tan Eng 

Hong, it is submitted that the declared government policy of 

non-proactive enforcement does not “erode” but, in fact, 

renders nugatory the public morality basis of the Offending 

Provision. 

 

PBOA at Tab 3  

43.  It further illustrates the arbitrary and absurd muddle the 

Offending Provision creates: the Attorney-General’s 

Chambers, which is tasked with upholding and enforcing the 

law, is not able to state with any certainty whether, when and 
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if the Offending Provision will be enforced. This lack of 

certainty is anathema to the very concept of the rule of law. 

 

44.  In this respect, please also see Plaintiffs' Written Submissions 

filed on 7th Feb 2013:  

(1) at paras 85 - 90; and 

(2) at paras 133 - 140. 

 

 

PART V: 

The arbitrariness of the provision is manifest in the non-inclusion 

of female on female homosexual acts and the illogicality of the 

Defendant’s justification of such exclusion 

 

 

45.  This section is responsive to paragraphs 50 – 56 of the 

Defendant’s Written Submissions. 

 

DWS at [50] to 

[56] 

46.  The Defendant’s shifting and inconsistent attempt to justify 

the non-criminalisation of lesbian acts highlights precisely 

how arbitrary the Offending Provision is. 

 

 

47.  The Defendant originally argues that the public morality 

rationale for retaining the Offending Provision is to signify 

that all homosexual acts are offensive and unacceptable, 

choosing to make no distinction between the Singapore 

DWS at [38a], [41], 

[42], [43] and [48]. 
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population’s disapproval for male homosexual acts vis-à-vis 

female homosexual acts. 

 

48.  The Defendant’s position then shifts when it attempts, thinly, 

to justify why male homosexual acts are proscribed but not 

female homosexual acts. 

 

 

49.  The “reasonable criterion” the Defendant attempts to rely on 

to justify this distinction is anything but. The Defendant refer 

to a 1921 House of Lords debate in an attempt to justify the 

bizarre proposition that lesbianism is less prevalent and/or 

perceived as less repugnant and cite this as a possible basis for 

which female homosexual acts are not criminalised in 

contemporary Singapore. 

 

 

50.  The Defendant’s suggestion that the Court should adopt the 

anachronistic “public morality” of post-World War I Britain 

to justify the contemporary discrimination of the Offending 

Provision is alarming. 

 

 

51.  In the 1921 debates, several reasons were proffered for not 

criminalising lesbian acts. Most of these would, in 

contemporary Singapore, be considered mad. For instance:  

 

DBOA at Tab 25 
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(1) Women would be more susceptible to 

blackmail under this law than men under the 

equivalent provision because they have an 

inherent tendency to share rooms: 

“the domestic habits of men and of 

women are entirely different. Women are 

by nature much more gregarious. For 

instance, if twenty women were going to 

live in a house with twenty bedrooms, I 

do not believe that all the twenty 

bedrooms would be occupied, either for 

reasons of fear or nervousness, and the 

desire for mutual protection. On the 

other hand, I know that when men take 

shooting boxes the first inquiry is that 

each shall have a room to himself if 

possible; and a comfortable room too” – 

The Earl of Malmesbury; 

 

(2) There is really no need to criminalise acts of 

gross indecency between women because 

lesbians will, through a course of natural 
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selection, become extinct:  

 

“We all know that vice has been 

increasing partly owing to the nervous 

conditions following on the war, but I 

believe that these cases are best left to 

their own determination. I believe that 

all these unfortunate specimens of 

humanity exterminate themselves by the 

usual process, which we know has taken 

place in every nation through all the 

ages.” – The Earl of Malmesbury; 

 

(3) Proscribing lesbian acts would actually 

encourage people (especially the multitudes of 

mentally unsound) to commit the crime: 

 

“The more you advertise the vice by 

prohibiting it the more you will increase 

it.” – The Earl of Malmesbury 

 

“I am strongly of (sic) opinion that the 

mere discussion of subjects of this sort 
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tends, in the mind of unbalanced people, 

of whom there are many, to create the 

idea of an offence of which the enormous 

majority of them have never even heard.” 

– The Earl of Desart 

 

“It would be made public to thousands of 

people that there was this offence; that 

there was such a horror. It would be 

widely read. We know the sort of 

publicity that sort of thing gets, and it 

cannot be stopped. If I may draw on my 

own experience, I should like to tell 

your Lordships of the case of another 

offence of a horrible character that is 

already on the Statute Book. I 

remember one which attracted very 

great public attention. At that time I 

had access to the Chief Constables’ 

reports of all the counties and towns in 

England. After that prosecution there 

was, for about eighteen months, 

according to my recollection, a perfect 
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outburst of that offence all through the 

country. I am sure that a prosecution 

would really be a very great public 

danger.”  – The Earl of Desart 

 

52.  Ironically, the only practical reason suggested for not enacting 

the prohibition of female homosexual acts in 1921 is one that 

still applies equally to the criminalization of male homosexual 

acts in 2013 – that it would make otherwise law abiding 

citizens subject to blackmail: 

 

“Suppose that some circumstance gave to some person 

who knew of it the idea: “How easy it now is for me to 

make a charge. Perhaps they do not know what the 

law is”. Do you suppose any woman with anything in 

the world to lose would ever face such a charge as 

that? It would not be a question of defending 

themselves against it; it would be a question of facing 

it, of being brought into a public Court to meet a 

charge of that kind. They would pay anything sooner 

than that. I believe that blackmail wold not only be 

certain, but that it would inevitably be successful.” – 

The Earl of Desart  
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PART VI: 

The Defendant’s attempt to import non-existent legislative 

objectives to justify the Offending Provision is incorrect and 

dangerous. In any case, the proposition of law the Defendant 

attempts to rely on supports the Plaintiffs’ contention that the 

Offending Provision would fail even the most deferential level of 

constitutional review. 

 

 

53.  This section is responsive to paragraphs 66 – 84 of the 

Defendant’s written submissions. 

 

 

54.  The Defendant incorrectly cites the US case of Heller v Doe, 

509 US 312 (1993) (“Heller v Doe”) in an attempt to justify 

the alarming proposition that the Court should cast around for 

possible justifications for upholding legislation even if such 

justifications do not form part of the ostensible objective of 

the legislature in passing such legislation. 

 

DBOA at Tab 26 

55.  This is at stark variance with the Defendant’s plea for judicial 

restraint at [32] of the Defendant’s Written Submissions. The 

Defendant is now essentially asking the Court to proactively 

create additional reasons to uphold legislation. 

 

DWS at [32] 

56.  The Defendant’s reliance on Heller v Doe is entirely DBOA at Tab 26 
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misconceived and wrong in law. The context of the quote 

selected by the Defendant is clearly caveated by the Supreme 

Court:  

“For these reasons, a classification neither involving 

fundamental rights nor proceeding along suspect 

lines is accorded a strong presumption of validity”  

(emphasis added).  

[Heller v Doe at p.319.] 

This important caveat is omitted by the Defendant. 

 

57.  Heller v Doe involved the State of Kentucky’s differential 

processes of commitment of patients suffering from mental 

retardation as opposed to mental illness. Heller was a case that 

very clearly did not implicate fundamental rights, which is 

what is at issue in these proceedings. 

 

DBOA at Tab 26 

58.  The section of Heller v Doe cited by the Defendants quotes 

the case of Lenhausen v Lake Shore Auto Parts Co., 410 U.S. 

356, 364 (1973) for the proposition that “the burden is on the 

one attacking the legislative arrangement to negative every 

conceivable basis which might support it”. 

 

DBOA at Tab 26 

PSBOA at Tab 4 

59.  This completely ignores the context of the quote in Lenhausen PSBOA at Tab 5 
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(in the same paragraph as the one cited in Heller v Doe), 

which is clearly meant to apply only to a very narrow class of 

cases involving the State’s powers of taxation: 

“The classification was sustained against the charge of 

invidious discrimination, the Court noting that "in 

taxation, even more than in other fields, legislatures 

possess the greatest freedom in classification." Id. at 

309 U. S. 88. There is a presumption of 

constitutionality which can be overcome "only by the 

most explicit demonstration that a classification is a 

hostile and oppressive discrimination against 

particular persons and classes."” (emphasis added).  

 

DBOA at Tab 26 

60.  A more relevant and analogous case to the present 

proceedings is Romer, Governor of Colorado, et al. v. Evans 

et al. (94-1039), 517 U.S. 620 (1996) (“Romer v Evans”). In 

fact, Romer v Evans applies the Heller v Doe of deferential 

constitutional review to a very similar issue of equal 

protection being considered in the present case to strike down 

discriminatory legislation. By its citation of Heller v Doe, the 

Defendant’s case is hoist on its own petard. 

[Romer, Governor of Colorado, et al. v Evans et al. 517 U.S 

620 (1996)] 

 

PSBOA at Tab 5 

 

DBOA at Tab 26 
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61.  The provision in contention in Romer v Evans was an 

amendment to the Colorado State Constitution repealing anti-

discriminatory legislation protecting homosexuals and 

prohibiting further protective legislation from being enacted to 

protect homosexuals.  The Supreme Court in Romer v Evans 

held that even applying the most deferential standard of 

review set out in Heller v Doe, the amendment in question 

lacked any rational relation to a legitimate state interest. 

 

PSBOA at Tab 5 

 

 

 

 

 

 

DBOA at Tab 26 

62.  In striking down the amendment, the Supreme Court relied on 

the following reasoning: - 

“It identifies persons by a single trait and then denies 

them protection across the board. The resulting 

disqualification of a class of persons from the right to 

seek specific protection from the law is unprecedented 

in our jurisprudence. 

 … 

A second and related point is that laws of the kind now 

before us raise the inevitable inference that the 

disadvantage imposed is born of animosity toward the 

class of persons affected. "[I]f the constitutional 

conception of ‘equal protection of the laws’ means 

 



33 
 

anything, it must at the very least mean that a bare . . . 

desire to harm a politically unpopular group cannot 

constitute a legitimate governmental interest." 

Department of Agriculture v. Moreno, 413 U.S. 528, 

534 (1973). Even laws enacted for broad and 

ambitious purposes often can be explained by 

reference to legitimate public policies which justify the 

incidental disadvantages they impose on certain 

persons. Amendment 2, however, in making a 

general announcement that gays and lesbians shall 

not have any particular protections from the law, 

inflicts on them immediate, continuing, and real 

injuries that outrun and belie any legitimate 

justifications that may be claimed for it. We conclude 

that, in addition to the far reaching deficiencies of 

Amendment 2 that we have noted, the principles it 

offends, in another sense, are conventional and 

venerable; a law must bear a rational relationship to a 

legitimate governmental purpose, Kadrmas v. 

Dickinson Public Schools, 487 U.S. 450, 462 (1988), 

and Amendment 2 does not.” 

 

We must conclude that Amendment 2 classifies 
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homosexuals not to further a proper legislative end but 

to make them unequal to everyone else.” 

 (emphasis added) 

 

63.  It is submitted that the reasoning in Romer v Evans, which is 

arrived at utilising the scope of review test relied on by the 

Defendant in Heller v Doe, applies with even more force in 

the present context. 

 

PSBOA at Tab 5 

 

DBOA at Tab 26 

64.  The Defendant openly admits that the Offending Provision 

signifies public opprobrium and animosity towards 

homosexual behaviour. While the amendment in Romer v 

Evans prohibited protective anti-discriminatory legislation for 

the benefit of homosexuals, the Offending Provision actively 

criminalizes homosexual behaviour. It is submitted that the 

Offending Provision is far more discriminatory and harmful 

than the amendment that was impugned in Romer v Evans. 

 

DWS at para 38a 

 

PSBOA at Tab 5 

65.  It would set a dangerous precedent for the Court to accept the 

Defendant’s submissions on public health. Notably, the 

Defendant has not been able to identify any suggestion that 

the Legislature relied on public health considerations in the 

enactment or retention of the Offending Provision. 
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66.  In any case, even if the Court were to accept that it can take 

judicial notice of non-existent public health considerations for 

the enactment and retention of the Offending Provision, this is 

more than amply offset by the body of scientific literature and 

expert evidence adduced by the Plaintiffs indicating that the 

continued criminalisation of the homosexual acts actually 

prevents effective HIV/AIDS outreach.  

 

 

 

 

 

 

 

1
st
 Affidavit of Roy 

Chan Kum Wah 

filed on 7 Feb 2013 

 

PART VII: 

Majoritarian Concerns Cannot Trump Constitutional Protection 

 

 

67.  This section is responsive to paragraphs 39 – 44 and 62 – 65 

of the Defendant’s written submissions specifically, and the 

entirety of the Defendant’s written submissions in general. 

 

 

68.  The Defendant’s exposition on the fact that the majority of 

Singaporeans find homosexual acts offensive (at paragraphs 

[62] – [65] of the Defendant’s submissions) is a red herring 

and in reality, irrelevant to this present application. 

 

 

69.  The duty of the Court is to interpret the Constitution in a 

manner that accords all citizens “meaningful protection of 

fundamental rights” and to ensure “effective safeguards 
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against the abuse of majority power”.  

[Tan Eng Hong at [64], quoting the Report of the 

Constitutional Commission (27 August 1996) (Chairman: 

Wee Chong Jin CJ) (“the Wee Report”).]  

 

 

PBOA at Tab 53 

70.  In light of the foregoing, it is submitted that in this regard, the 

Defendant’s arguments at [39] – [44] are irrelevant. 

 

 

PART VIII: 

Conclusion 

 

 

71.  At the heart of the Defendant’s submissions is a barely 

disguised attempt to lull this Court into a placid interpretation 

of its duties as the arbiter of the Constitution, sacrificing its 

constitutional duty to protect the fundamental liberties of 

citizens on the altar of “the Legislature knows best”. This 

cannot be correct. In fact, high authority reminds us that it is 

not:  

“The notion of a subjective or unfettered discretion is 

contrary to the rule of law. All power has legal limits 

and the rule of law demands that the courts should be 

able to examine the exercise of discretionary power.”  

[Chng Suan Tze v Minister for Home Affairs and 

others and other appeals [1988] 2 SLR(R) 525] 

 

 

 

 

 

 

 

 

 

 

 

PSBOA at Tab 6 




